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PEACE IN OKLAHOMA. 


We remember that Oklahoma’s Gov- 
ernor and its Criminal Court of Appeals 
aforetime have been hurling dire verbal 
bolts at each other, but now it would seem 
that “grim-visaged war hath smoothed his 
wrinkled front,” as per opinion ex parte 
Williams, 136 Pac. 597, sustaining the 
Governor’s honoring a requisition. 

The court says: “When the Governor’s 
action in any matter is authorized by law, it 
is our duty to sustain such action, and we 
take great pleasure in doing so.” Courtesy 
is as courtesy does, but it would more have 
comported with the court’s dignity to have 
omitted a speech of this kind. Absence of 
a Governor’s personality and of a court’s 
personnel in documents by either better il- 
lustrates dignity than does their obtrusion. 





CUSTODIA LEGIS EXISTING THOUGH 
JURISDICTION IS NONEXISTENT. 


Beardsley Co. v. Ashdown & Co., 80 S. 
E. 128, decided by West Virginia Supreme 
Court of Appeals, shows that property was 
placed in the hands of a receiver and con- 
verted into money in a suit, where the bill 
was dismissed for want of jurisdiction. 

It was ruled that though there was no jur- 
isdiction to appoint a receiver, the court still 
had power to correct the wrong as far as 
possible and turn over the proceeds to the 
trustee of one of the parties to the litiga- 
tion, who pending the suit had been ad- 
judged a bankrupt. 

The receiver, notwithstanding lack of 
jurisdiction, was deemed, nevertheless, 
“the court’s officer to serve its convenience, 
and preserve rights pending their determin- 
ation.” 

It seems strange to say that custody of 
the law exists, though it comes into exist- 
ence through mere form of law in opposi- 
tion to its spirit, but it would be greatly 
worse when a court has jurisdiction to de- 
cide a jurisdictional question to say that an 
erroneous ruling, that it has jurisdiction 
over a controversy, makes its every step 
something like trespass. 





THE MEANING OF “NEGLIGENCE” IN THE 
FEDERAL EMPLOYERS’ LIABILITY ACT. 


The Kentucky Court of Appeals in Helm 
v. Cincinnati N. O. & T. P. Ry. Co., 160 
S. W. 945, says, of an action brought un- 
der the Federal Employers’ Liability Act 
that: “This vital question presents itself: 
When does the Federal Employers’ Lia- 
bility Act give an action for negligence? 
[f the action is based simply upon negli- 
gence without any definition or limitation 
of that term as known and applied under 
the common law, then it is a familiar rule 
of construction that the term is to be given 
its ordinary . significance as fixed by the 
common law.” 

The court proceeds to quote Section 
L of the act, and then says: “It will be ob- 
served, that the act of Congress creates a 
right of action only when there has been 
negligence upon the part of the railway 
company’s employes to the injured employe, 
and when this negligence has caused the 
injury or death of the employe. ‘The act 
of Congress does not undertake to define 
negligence and in no way limits the appli- 
cation of the common law rule upon that 
subject; and since there is no federal com- 
mon law, it is the common law of the state 
where the accident occurred to which we 
must look in determining whether the acts 
complained of amount to negligence.” The 
court from this on consults state decision 
to ascertain what is the common law of 
that state in regard to negligence, and ap- 
plies that to the word “negligence” in the 


Act. 


There seems to us many objections to 
what the court. has announced as a prin- 
ciple and to the use of Kentucky authority 
though the principle be sound. Numerous 
federal cases proclaim the independence of 
federal courts in deciding what is a state's 
common law, when no federal question was 
involved, and a fortiori should that inde- 
pendence exist when there is question of 
interpreting a federal statute. Indeed, 
though state courts may never have felt 
obligated to conform their interpretation to 
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federal view, where only state law was be- 
ing enforced, they ought to feel bound to 
follow that view where federal law is in- 
volved. 


But it is not true that the fact of there be- 
ing no federal common law remits to state 
courts the defining of common law terms 
employed in federal legislation. Both by 
Justice Peckham in the Joint Traffic Asso- 
ciation case, 176 U. S. 505, and by Chief 
Justice White in the Standard Oil case, this 
is made to appear. The burden in construc- 
tion in anti-trust cases has lain in ascer- 
taining the meaning of common law terms. 
The common law for the national govern- 
ment has always been recognized in its 
nomenclature, if in nothing else. 


It seems to us, however, that it would be 
beyond the competency of Congress to have 
enacted the Federal Employers’ Liability 
Act upon any such theory as the Kentucky 
court announces. It as a legislative body 
is fully as much constrained to employ 
language to which only one meaning shall 
be applied, as is any other legislative body. 

Observe how a different rule would work. 
Suppose state decision in Kentucky regard- 
ed negligence at common law differently 
than its contiguous state, Ohio. Then an 
employe as to an injury claimed to be good 
ground of action might succeed in one 
state and be unsuccessful in another, and 
yet each suit would be under the same law. 

But are two alleged causes of action hap- 
pening in diverse jurisdictions really based 
on the same law? This seems not true, ex- 
cept in a formal sense, if the law has va- 
riant interpretation in two different juris- 
dictions. Indeed, we doubt whether it is 
federal law at all, for there is no federal 
law as to whose interpretation and enforce- 
ment the federal Supreme Court may sur 
render its right and duty conclusively to 
speak. 

This seems especially true as to such leg- 
islation as the Federal Employers’ Liability 
Act. This is not, however, an unusual 
peculiarity, because very often, not to say 
generally, federal laws are merely regula- 








tory in their nature. 
on the right and wrong of conduct, but on 
its effect as interfering with governmental 
functions. Common weal, and not common 
right, is the inspiration of their being called 
into existence, and when they have no rea- 
sonable relation to the former, under the 
constitution, the judiciary will declare them 
void. 

It may be said, therefore, that the penalty 
a carrier employed in interstate commerce 
may have to pay for its negligence, is the 
same penalty, though the negligence be in 
Maine or California, in Florida or Minne- 
sota. Congress takes a comprehensive view 
of the country in this act, and while, pos- 
sibly, it might divide and subdivide—as to 
which we are not prepared to say—the 
country, it has not attempted to do this. 
There would, however, be a different Fed- 
eral Employers’ Liability Act in some states 
than in others, if the theory the Kentucky 
court follows is sound. 

The result of all this is that we must as- 
certain from federal decision what is the 
meaning of “negligence” under this act, 
whatever might be our view about federal 
independence being right or wrong in the 
cases in which it may have been defined. 

A related question to what is above con- 
sidered was discussed in 78 Cent. L. J., 91, 
under the title: ‘“Joinder of Causes of Ac- 
tion Arising Under Federal and State Law.” 








NOTES OF IMPORTANT DECISIONS. 





PARTNERSHIP — ACCOUNTING UNDER 
CONSTRUCTIVE SERVICE.—It occurs to the 
mind to be a little different to make construc- 
tive service sufficient in a partnership account- 
ing, than where the res is as between creditor 
and debtor or as between co-owners merely. 
The interest of the members of a partnership 
is always subsidiary, indeed it does not exist 
except in the surplus over and above debts, 
and it is not altogether so evident that at the 
instance of one or more of several partners, 
the local assets of a partnership may be placed 
in custodia legis and creditors may be called 
in, where service upon members of the part- 


They are not based . 





wii 


— ke 485 = ED 


Pe ee ee es ae aL el 





— 


“? 





Vol 78 


CENTRAL LAW JOURNAL 111 








nership is constructive only. The Supreme 
Court of Minnesota holds that this may be 
done. Smith v. Smith, 144 N. W. 138. 


To our mind the court rules correctly in 
this, because there is the general right of a 
partner to call for an accounting and for a re- 
ceivership to effectuate his purpose, and though 
this be upon personal service in the state of 
the other partners, their rights are subord- 
inate to the rights of creditors of the partner- 
ship. Therefore the custody of law is proper, 
though for the primary benefit of others than 
the parties to a suit. All that creditors are in- 
terested in is whether the adjudication of that 
custody is legally sufficient and, if it binds 
those having merely an equity in the assets, 
it binds them to respect the custody. They 
have their remedy over, if assets are sufficient, 
as well in cases of constructive service as 
those of personal service. 

The court, however, would seem to be more 
shorthanded in a proceeding of this kind than 
in others, where equity constrains a resident 
as to assets elsewhere located, and therefore 
practically might not be able to decree fully 
by way of final accounting. ; 





LANDLORD AND TENANT—JOINT LIA- 
BILITY OF CARRIERS USING A PASSEN- 
GER STATION IN COMMON.—In 77 Cent. L. 
J. 464, there was discussed “ Liability for Injury 
to Third Person by Nuisance on Leased Prop- 
erty.’ There was annotation of a case by Su- 
preme Judicial Court of Massachusetts where- 
in it was held that a landlord was not liable 
for injuries to a pedestrian from a nuisance 
caused by the tenant, the lease providing he 
should be held “harmless” as to any nuisance 
so arising. Our note went to showing there 
was a diversity of view on this question. But 
whatever be the better rule on this subject, it 
would seem not to control, notwithstanding the 
agreement between two railroads using a pass- 
enger station in common, one railroad being 
lessor and the other lessee. Peters v. Detroit 
& M. Ry. Co., 144 N. W. 827. 

The court said: “It is not necessary to con- 
sider the rights and duties of defendants under 
their agreement. Liability of either defendant 
must rest upon some duty owed to plaintiff not 
performed; and if both owed the same duty, 
and neither performed it, it would seem that 
joint liability should result. * * * Did both 
defendants owe to plaintiff the duty to main- 
tain the premises in a reasonably safe condi- 
tion? Of this we have no doubt. They united 
in extending to him the invitation to come 
upon the premises. From the joint invitation 


and the business carried on there and by both 
arose the joint and several duty. The defective 
condition wasa decayed plank through which in 
traveling the platform to which he was invited 
by both defendants, plaintiff’s foot was caught 
and held.” The court then says the question 
is not presented as to whether if plaintiff had 
been going there only because of business with 
one of defendants the other would also have 
been liable. 


Here it is perceived that it is joint invita- 
tion alone that is considered to create joint 
liability, which might be true irrespective of 
joint occupation of a public place bound by 
law to be maintained being in itself sufficient 
or not for this, but that thought is suggested. 
With such an obligation on a railroad it seems 
to us that the court would not attempt to un- 
ravel evidence to show to which railroad the 
invitee goes for business reasons. If only one 
invites, yet the other authorizes him to invite. 








THE MEANING OF “PRESENCE” IN 
ATTESTATION OF WITNESSES 
TO A WILL. 





General Form of Statutes as to Subscrip- 
tion by Witnesses ——In nearly every one of 
our states it is specifically stated that wills, 
other than nuncupative and olographic 
wills, must be subscribed in the presence of 
the testator, some of the statutes saying “at- 
tested and subscribed,” etc., others saying 
witnessed or calling subscribers attesting 
witnesses and requiring that they subscribe 
in presence, etc. Where the words are “at- 
tested in his presence” as are in statutes in 
Illinois, Colorado and Mississippi, it has 
been ruled that other parts of the statute 
may be looked to to see whether this means 
subscription. It was ruled as to the Illinois 
statute that it does. 

In Colorado there was nothing to be 
gathered from the statute generally as to 
the meaning of the phrase “attested in his 
presence” and the question whether it in- 
cluded subscription in presence was directly 
in issue, the fact showing, “that while both 
of the attesting witnesses thereto saw” the 





(1) Calkins v. Calkins, 216 Ill. 458, 75 N. BE. 
182,11. R. A. (N. S.) 393, 108 Am. St. Rep. 283. 
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testator “execute the purported codicil and 
heard him declare it to be such, the wit- 
ness (A) alone subscribed it in his pres- 
ence,” the other witness not subscribing it 
until some days later and then out of the 
presence of the testator. The court said: 
“The term (attested) comes from the two 
Latin words ‘ad’ and ‘testari’ which mean, 
literally, to witness to, or to bear witness. 
and by all authority the term ‘witnessed’ in- 
cludes ‘subscription?’ Thus the word must 
originally have stood for the idea, not only 
of observation, but of certification, of the 
thing noted. Countless instances illustra- 
trative of the double use and significance of 
the term might be cited, both from English 
and American statutes and decisions. In 
support of the contention that this word 
carries such double meaning, as a matter of 
common usage, attention is directed to the 
following: In re Probate of D’Avignon’s 
Will, 12 Colo. App. 489; In re Shapter’s 
Estate, 35 Colo. 584: Gerrish v. Nason, 22 
Me. 438.” Another Illinois case* held di- 
rectly that attestation consists in the sub- 
scription. The Colorado case recites that 
its statute was taken from Illinois and it 
cites other cases than those embraced in 
note.* 


In Mississippi, statute, in regard to pro- 


bate of a will, requiring that its due exe- 
cution must be proved “by at least one of 
the subscribing witnesses, if alive and resi- 
dent in the state and competent to testify’’* 
shows that attestation includes subscription. 


‘ 


In Iowa statute the phrase is “witnessed 
by two competent witnesses” and this was 
held to require subscription, that is: “They 
attest not merely by their eyes and ears, but 
they testify by the act of making their sig- 
natures that they thus identify the instru- 
ment.’ 


It was strongly urged that, as the former 


(2) Int. Trust Co. v. 
101 Pac. 782. 

(3) Drury v. Connell, 117 Ill. 43. 

(4) Gallagher v. Kilkeary, 29 Ill. App. 415: 
Gibson y. Nelson, 181 Ill. 122; Sloan y. Sloan, 
184 Till. 579; O’Brien v. Bonsfield, 213 Ill. 428. 

(5) Mississippi Code (1906) Sec. 1991. 

(6) In re Lost Will of Boyens, 23 Ia. 354. 


Anthony, 45 Colo. 475, 





statute said ‘‘attested and subscribed,” etc., 
“witnessed” should not be thought to mean 
the same thing, but the court thought there 
was merely a purpose by codification to 
avoid surplusage, especially as the statute 
in another section speaks of “subscribing 
witnesses.”” This case has been cited with 
approval in other states.’ 


Some of the statutes differ in respect to 
subscription being in the mutual presence 
of the witnesses and in some the testator 
may sign or acknowledge in the presence of 
the witnesses, but with these things this 
article is not concerned, it being merely en- 
deavored to disclose hereinafter what 
amounts to subscription in the presence of 
the testator, as variantly viewed by author- 
ity proceeding on the theory that such sub- 
scription is necessary to the validity of a 
will. : 

Mental Consciousness of What is Going 
on Requisite —An early case in Mississippi,* 
after saying that the requirement of sub- 
scription in the presence of the testator was 
“that he may have ocular evidence of the 
identity of the instrument attested, as his 
will and thus to prevent the fraudulent sub- 
stitution of another,” the court proceeds as 
follows: “The presence contemplated by 
the statute is not simply the bodily presence 
of the testator: it is essential, that he be 
also mentally capable of recognizing, and 
actually conscious of the act performed be- 
fore him. In the meaning of the law to be 
corporeally present, it is not indispensable 
that the testator and the witnesses should 
be in the same room, or even in the same 
house, where the attestation is made.” In 
a Virginia case® there was a subscription 
held to be valid though made in another 
room. 

As showing that mere proximate being 
in the same room and-there being no inter- 
vening obstacles to obstruct the vision, may 


(7) Calkins y. Calkins, supra; Int. Trust Co. 
v. Anthony, supra; Mobley vy. Lyon, 134 Ga. 125, 
132, S. E.; Hawkins v. Oatway, 143 Wis. 136. 
141, N. W. 

(8) Watson v. Pipes, 32 Miss. 451, 467. 

(9) Nock v. Nock, 10 Gratt. 106. 
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not constitute presence an early Ken- 
tucky case’? says: “When the condition of 
the testator is such that immediately after 
the acknowledgment and before the sub- 
scription of the will, from sleep or other 
cause, he becomes insensible to what is pass- 
ing around him and unconscious of the act 
of subscribing, which he has the right to 
supervise, and thus is in fact unable to de- 
termine whether he will or will not super- 
vise it, the subscription thus made is not in 
the sense or within the objects of the stat- 
_ ute made in his presence.” 

Presence As Within the Physical Ability 
of Testator—The general current of au- 
thority is not that the testator must actually 
behold the manual act of subscription by a 
witness, but all must be so situated or locat- 
ed one with reference to the other, that the 
testator may exercise his volition to see. 
What obstruction to view or lack of knowl- 
edge of the act of subscription is or not 
fatal thereto presents a question as to which 
there is diversity of opinion. The general 
proposition is thus shown in a New Hamp- 
shire case :*4 “When a testator is not pre- 
vented by physical infirmities from seeing 
and hearing what goes on around him, it is 
the general, if not the universal, rule, that 
his will is in his presence, if he understands 
and is conscious of what the witnesses are 
doing when they write their names, and can, 
if he is so disposed, readily change his po- 
sition, so that he can see and hear what 
they do and say.” For this there are cited 
authorities embraced in note.’? 

Determination by Hearing or Sight.— 
These cases are on the literal side of the 
rule, and that stated by the New Hampshire 
court appears to occupy a middle ground be- 
tween them and the others. The case ad- 
mits that “seeing and hearing” need not 


(10) Orndorff vy. Hummer, 12 B. Mon. 619. 

(11) Healey v. Bartlett, 73 N. H. 110, 111, 59 
Atl. 617. ‘ 

(12) Cannon v. Dade, 1 Bro. Ch. 99; Shires v, 
Glascock, 2 Salk. 688; Davy v. Smith, 3 Salk. 
395; Riggs v. Riggs, 135 Mass. 238; Hopkins v. 
Wheeler, 21 R. I. 533, 45 Atl. 551; Cook v. Win- 
chester, 81 Mich. 581, 46 N. W. 106, 8 L. R. A. 
822; Cunningham, 80 Minn. 180, 92 N. W. 58, 51 
L. R. A. 642, 81 Am. St. Rep. 256. 





both always be required, notwithstanding 
that the language in the rule stated implies 
the court is stating something liberally in 
favor of the validity of attestation. Thus 
the opinion says: “Unless the legislature 
intended to discriminate against testators 
who are deprived of the use of their facul- 
ties by mere physical infirmities—and there 
is no evidence that they did—the same test 
so far as applicable to persons in their situa- 
tion, must be applied to determine when a 
will is attested in their presence. It is clear 
that a witness who is in the presence of a 
testator who can see would still be in his 
presence if the testator should instantly be- 
come blind. So where a testator is deprived 
of the use of any of his faculties by mere 
physical infirmities, the test to determine 
whether his will is attested in his presence 
is to inquire whether he was conscious of 
the presence of the witnesses and under- 
stood what they were doing when they 
wrote their names, and could also, if it had 
not been for his physical infirmities, readily 
have seen and heard what they were doing 
had he been so disposed.” 


Change of Position to See Subscription. 
—A Massachusetts case,’* which approved 
Riggs v. Riggs, supra, showed that testatrix 
lay in bed in one room and the witnesses 
signed in another on the other side of an 
entry and immediately thereafter the codi- 
cil was shown to her. The doors between 
the two rooms were open, the table at which 
the witnesses sat being just within the door 
of their room and the bed in the other a few 
feet from the door of her room. By raising 
herself slightly she could have seen the wit- 
nesses as they were in the act of signing, 
but it was not shown that she could have 
raised herself. Neither was it found that 
she was conscious and “could hear all that 
was said and knew and understood all that 
was done.” The court reasoned that, the 
intervening entry, not being an obstacle to 
her sight, the fact of signing in another 
room separated by the entry was not con- 


(13) Raymond v. Wagner, 178 Mass, ‘315, 59 
N. E. 811. 
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clusive that the witnesses did not subscribe 
in her presence. “If the position of the 
subscribing witnesses and of the testator 
and their proximity to him are such that 
but for some physical infirmity which did 
not otherwise affect him he could see or 
hear what they were doing, and if he was 
conscious of and knew and _ understood 
what took place, then we think that the sub- 
scribing witnesses are to be regarded as sub- 
scribing witnesses in his presence. It is not 
the matter of juxtaposition merely, but the 
result as a whole that is to be looked at.” 
The codicil was established. 


Inability to Change Position so as to See 
Witness —In Riggs v. Riggs, supra, the tes- 
tator at the time he executed his will was 
lying on his bed unable to move, and though 
his sight was unimpaired he could only look 
upward. The witnesses signed at a table 
in an adjoining room, nine feet distant from 
him, with the door open and the table in 
line of vision of the testator if he had been 
able to look in that direction. He could 
hear all that was said, knew and understood 
what was done, and after the witnesses 
signed the will, it was handed to him and 
he read their names as signed and said he 
was glad it was done. A codicil was add- 
ed and the signing was done on a table four 
feet from the bed, the testator being still 
in the same condition. They were both held 
to have been attested in his presence. 


The court said: “It has been held by 
some courts upon the construction of sim- 
ilar statutes that such an attestation is not 
sufficient. See Aikin v. Weckerly, 19 Mich. 
482, 505; Dowine’s Will, 42 Wis. 66; Tribe 
v Tribe, 13 Jur. 793; Jones v. Tuck, 3 
Jones (N. C.) 202; Graham v. Graham, 10 
Ired. 219. But we are of opinion that so 
nice and narrow a construction is not re- 
quired by the letter, and would defeat the 
spirit of our statute.” Also it was said: “In 
England where the tendency of the courts 
has been to construe the statute with great 
strictaess, it has always been held that a 
blind man can make a valid will, although 
of course he cannot see, if he is sensible of 





the presence of the witnesses through the 
other senses. Piercy’s Goods, 1 Rob. Ecc, 
278; Fincham v. Edwards, 3 Curt. Ecc. 63. 
It would be against the spirit of our statutes 
to hold that, because a man is blind, or be- 
cause he is obliged to keep his eyes band- 
aged, or because by an injury he is prevent- 
ed from using his sight, he is deprived of 
the right to make a will.” While the statute 
says nothing about acknowledgment by the 
witnesses curing an invalid subscription yet 
the court says: “After the witnesses had 
signéd it and, as a part of the res gestae, it. 
was handed to the testator and he read their 
names as signed, and said he was glad that 
it was done.” ‘This will was established. 


Testator’s Acknowledgment Aids Only in 
Inability Cases—In a case intervening the 
two last the Massachusetts court distinctly 
holds that, if a testator too ill to leave his 
bed signs his will in the presence of sub- 
scribing witnesses and they withdraw to 
another room no part of which is visible 
from any part of the room in which testator 
is, subscribe as witnesses, return to him, 
inform him that they have signed his will, 
and show him their signatures, to all of 
which he assents, the will is not validly at- 
tested. The court said: “It does not ap- 
pear where they went or whether the doors 
between the two rooms were open or shut 
or whether what was done was within his 
hearing. ‘The burden of proof was upon 
the proponents of the instrument 
to satisfy the court that it was signed by 
the witnesses in the presence of the tes- 
tator.” It was also held that the subse- 
quent action of one of the witnesses in the 
presence of the others and the assent of the 
testator thereto did not help the matter, 
this being said to have been settled in Chase 
v. Kittredge, 11 Allen 49, 87 Am. Dee. 
687.1* But the case was sent back for fur- 
ther proceedings, but of what nature is not 
disclosed. At all events the res gestae idea 
spoken of in Riggs v. Riggs, supra, seems 
not approved. It would appear from these 


(14) Mendell v. Dunbar, 169 Mass. 74, 
E. 402, 61 Am. St. Rep. 277. 
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three cases that Massachusetts holds to the 
doctrine that witnesses must sign where the 
testator, if he is able to see, may see, if he 
is so disposed, and, if he is unable from in- 
firmity or blindness to see, then the circum- 
stances may be gone into and ‘the will sus- 
tained purely upon the theory stated in 
Healey v. Bartlett, supra, which cites ap- 
provingly a Michigan case,®* quite abund- 
antly referred to in other cases, some disap- 
provingly. It holds that though testatrix 
could not see the witnesses write their 
names, or the scrivener write her own, be- 
cause they signed at a table in an adjoin- 
ing room the door of which was open and 
the table about twelve feet from her bed 
but out of her line of vision, unless she 
moved which she was unable to do, her 
will was validly executed and attested, it 
being read over to her both before and 
after signing, and the names of the wit- 
nesses were shown to her and she asked 
them if they had signed it and they told her 
they had, her mark to the will being made 
in their presence. This case discusses 
many cases from other courts and two in 
support of this ruling. One was Riggs v. 
Riggs, supra, and the other a Virginia 
case.*® 


Same—Opposing View.—In the latter 
the witnesses signed in a different room 
and testator could not see them in the act 
of signing either from the bed whereon he 
lay or from any other part of the room. 
The court said: “It appears that after the 
testator had signed the will, the witnesses 
who were present being requested to attest 
it, went together into another room for that 
purpose, it being inconvenient to do so in 
the room in which testator lay. ‘They did 
so by subscribing their names, no other per- 
son being in the room with them at the 
‘time, and immediately returned into the 
room where the testator was lying in bed. 
Not more than a minute or two elapsed 
from the time they went out of the tes- 


(15) Cook v. Winchester, 81 Mich. 581, 46 N. 
W. 106, 8 L. R. A. §22. 


(16) Sturdivant v. Birchitty, 10 Gratt. 67. 
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tator’s room to attest the will until they re- 
turned with it. They then took the will to 
the testator lying in bed and both the wit- 
nesses, being together, one of them, Craw- 
ford, said to him, ‘Mr. Sturtevant, here is 
your will witnessed,’ at the same time 
pointing with his finger to the names of the 
witnesses and holding the will open before 
him, the names of the witnesses being on 
the same page and ciose to that of the tes- 
tator. The testator took the will into his 
hands and looked at it as if he were exam- 
ining it, still holding it in the same position. 
He then closed the leaves and perhaps fold- 
ed the sheet crosswise. He was then told 
that as he was ifl he had better give the will! 
to some one to keep for him. He enquired 
whether if he got well, he could take it 
back from the person to whom he should 
give it. Being assured that he could, he 
said ‘It is my will and I wish it to stand, 
but I may hereafter, on getting well, wish 
to make some slight alteration in it.’ The 
testator then handed the will to a friend 
who was present.” 


The court in sustaining the will argued 
that though there was not a literal compli- 
ancé with the statute, yet there was a sub- 
stantial compliance which should be recog- 
nized to support testamentary right. It 
was cautiously said, however: “But to 
avoid being misunderstood, I desire to say 
that in holding a subsequent recognition of 
his signature by a witness equivalent in le- 
gal meaning and effect to his actual signing, 
I contemplate a recognition under the facts 
disclosed in this case, and where it is im- 
mediately connected in point of time and 
circumstances with the whole body of the 
res gestae.” ‘This case was decided by a 
majority of three to two and it seems to go 
further than any other case I have discov- 
ered, but it was expressly approved in Cook 
v. Winchester, supra. 


Obstruction in Range of Vision—In a 
Minnesota case’? the facts show that the 


(17) Cunningham y. Cunningham, 80. Minn. 
180, 83 N. W. 58, 61 L. R. A. 642,.81 Am, St. Rep. 
256. 
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testator while ill was yet able to walk about 
the room. The will was read to him while 
he was lying in bed and he pronounced it 
satisfactory and signed it while he was sit- 
ting on the edge of the bed. He then re- 
quested two physicians present to witness 
it. To do this they stepped to a table in the 
sitting room about ten feet from where the 
testator was sitting on the edge of his bed 
and affixed their signatures, occupying in 
doing this not over two minutes. Imme- 
diately thereafter one of them returned to 
the bedside with the paper, and showed the 
signatures to the testator, the other phy- 
sician standing about five feet away. Tes- 
tator took the paper, looked it over and 
said in effect it was all right. From where 
he sat he could not see the table, except by 
moving two or three feet. While they 


were signing testator leaned forward and 
inquired if the instrument needed a reve- 
nue stamp and one doctor answered he did 
net know, this reply being audible to the 


testator. 


The court admits there are authorities 
that the subscription must take place with- 
in testator’s range of vision, so that he may 
see the act, if he wishes, without a materia! 
change of his position and that he must 
be mentally observant of the act while in 
progress, and then it reasons as follows: 
“The testator sat on the edge of his bed 
when the witnesses signed at the table in 
the adjoining room, a few feet distant and 
within easy sound of his voice. If he 
could have seen by leaning forward, the au- 
thorities in favor of upholding the will, are 
abundant. Physically he was capable of 
stepping two or three feet forward, and from 
this point the witnesses would have been 
within his range of vision. It is extremely 
difficult to distinguish between the two 
cases and yet it has been done again and 
again in applying the rule. There 
is one feature in the findings of fact which 
is sufficient in our judgment to warrant an 
affirmance (upholding the will), although 
there are many decisions to the contrary. 
The court found that the witnessing of the 








will consumed not more than two minutes 
and immediately afterward Dr. Adams re- 
turned to the testator, while Dr. Dugan 
came to the doorway not over five feet 
distant, whereupon the former showed the 
signatures of the witnesses to the testator. 
The latter took the will, looked it over and 
said in effect it was all right.” The court 
thought that to say there was no sufficient 
attestation was to be extremely technical 
without the slightest reason for being so. 


Cases Sustaining Strict Rule—I have 
quoted very liberally from the cases, of 
which there are, as seen, very few, on the 
liberal side of this question and will content 
myself with merely citing a few prominent 
cases from the abundance on the other 
side’® of these caes. Calkins v. Calkins is 
quite a thoroughly considered case, citing 
Illinois, Massachusetts and Wisconsin de- 
cisions, and it criticises Cook v. Winchester 
and Cunningham y. Cuningham, supra, as 
showing a conscious effort on the part of 
the court to sustain the will on account of 
the equity and justice of the case. It suc- 
cessfully states the principle upon which, 
generally, the cases on its side proceed as 
follows: “If some other method than the 
attestation in the presence of the testator 
would be just as effective to prevent fraud, 
imposition or substitution of a surreptitious 
will, we deem it sufficient to say that the 
legislature has prescribed a_ particular 
method which must be followed in order to 
make a will valid.” 

Some statutes give force to what has 
been called as above, the res gestae of a 
transaction and it is difficult to see why all 
of them do not do so. No testator in. ex- 
tremis would be able by merely seeing the 
subscription made prevent substitution of a 
spurious will, because the substitution al- 
ways would be made .after the signing by 


(18) McKee v. McKee (Ky.) 160 S. W. 
Calkins v. Calkins, 216 Ill. 458, 75 N. E. 
L. R. A. (N. S.) 393, 108 Am. St. Rep. 233; 
tucket v. Ballou, 15 R. I. 82, 23 Atl. 43, 2 Am. 
St. Rep. 868; Burney v. Allen, 125 N. C. 314, 74 
Am. St. Rep. 637; Owndorff v. Hammar, 12 B. 
Mon. 619; Hopkins v. Wheeler, 21 R. I. 533, 45 
Atl. 551, 17 Am. St. Rep. 819. 
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the witnesses, if it was to be made at all. 
There is, therefore, more of a guard against 
fraud if a will is handed to a testator after 
subscription than his merely seeing the act 
of subscription, which the cases supporting 
the strict rule so much insist upon. When 


we add to this observation that the testator’ 


does not have to see the subscription, but it 
must be where he can see it, if he chooses, 
the statute has not very positive force any- 
way. Being in the presence of one not see- 
ing and of one not able to see looks like a 
distinction without a difference. 
N. C. Couiier. 
St. Louis, Mo. 








CONSTITUTIONAL LAW—STERILIZATION. 


SMITH v. BOARD OF EXAMINERS OF FEE- 
BLE-MINDED. 


Supreme Court of New Jersey. Nov. 18, 1913. 
88 Atl. 96. 


The artificial regulation of the welfare of 
society by means of surgical operations for the 
prevention of procreation, being based upon 
the suppression of the personal liberty of in- 
dividuals, must be accomplished, if at all, by a 
statute that does not deny to the persons thus 
injuriously affected the equal protection of the 
laws guaranteed by the fourteenth amendment 
to the Constitution of the United States. 


Certiorari to Court of Common Pleas, Som. 
erset County. 

The Board of Examiners of Feeble-Minded or- 
dered than an effective operation for the pre- 
vention of procreation be performed upon Alice 
Smith, and she brings certiorari. Order set 
aside. 

The order brought up by this writ of cer- 
tiorari is as follows: 

“The Board of Examiners of Feeble-Minded 
(including idiots, imbeciles, and morons), Epi- 
leptics, Criminals and other Defectives, togeth- 
er with David F. Weeks, the chief physician of 
the New Jersey State Village for Epileptics, 
having, on the 31st day of May, 1912, regularly 
convened at the Administration Building at 
the New Jersey State Village for Epileptics 
(according to the provisions of chapter 190, 
Dp. 353, of the Laws of 1911, Statutes of the 
State of New Jersey), and at that timé, in the 





presence of Azariah M. Beekman, counsel reg- 
ularly appointed to represent Alice Smith, an 
inmate of said village, committed thereto on 
August 19, 1902, by Alfred F. Skinner, judge of 
the court of common pleas of Essex county, 
application for the appointment of said counsel 
having been made to and the appointment hav- 
ing been made, previous to the holding of said 
hearing, by the judge of the court of common 
pleas of the county of Somerset, in which coun- 
ty the institution in which the said Alice Smith 
is an inmate is located, having examined into 
the mental and physical condition of the said 
Alice Smith, do find and declare her to be an 
epileptic person within the meaning of the 
said act, and the said board, together with the 
chief physician of said institution, having 
unanimously found in the case of said Alice 
Smith that procreation by her is inadvisable, 
and that there is no probability that the con- 
dition of said Alice Smith, so examined, will 
improve to such an extent as to render pro- 
creation by said Alice Smith advisable. 


“It is therefore, on this the 31st day of May, 
nineteen hundred and twelve, ordered that the 
operation of salpingectomy, as the most effec- 
tive operation for the prevention of procrea- 
tion be performed upon the said Alice Smith in 
accordance with the motion at said hearing 
unanimously adopted.” 


The pertinent parts of the statute under 
which this order was made are as follows: 


“An act to authorize and provide for the ster- 
ilization of feeble-minded (including 
idiots, imbeciles and morons), Epileptics, 
rapists, certain criminals and other defec- 
tives. (P. L. 1911, p. 353.) 

“Whereas, heredity plays a most important 
part in the transmission of feeble-mindedness, 
epilepsy, criminal tendencies and other de- 
fects: 

“Be it enacted by the Senate and General 
Assembly of the State of New Jersey: 


“1. Immediately after the passage of this act, 
the Governor shall appoint by and with the 
advice of the Senate, a surgeon and a neurolo- 
gist, each of recognized ability, one for a term 
of three (3) years and one for a term of five 
(5) years, their successors each to be appoint- 
ed for the full term of five years, who in con- 
junction with the commissioner of charities 
and corrections shall be known as and is here- 
by created the ‘Board of Examiners of Feeble- 
Minded (including idiots, imbeciles and mor- 
ons), Epileptics, Criminals and other Defec- 
tives,’ whose duty it shall be, to examine into 
the mental and physical condition of the fee- 
ble-minded, epileptic, certain criminal and oth- 


‘er defective inmates confined in the several re- 
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formatories, charitable and penal institutions 
in the counties ana state. 


“2. The criminals who shall come within the 
operation of this law shall be those who have 
been convicted of the crime of rape, or of such 
succession of offenses against the criminal law 
as in the opinion of this board of examiners 
shall be deemed to be sufficient evidence of 
confirmed criminal tendencies. 


“3. Upon application of the superintendent 
or other administrative officer of any institu- 
tion in which such inmates are or may be 
confined, or upon its own motions, the said 
Board of Examiners may call a meeting to take 
evidence and examine into the mental and phy- 
sical condition of such inmates confined as 
aforesaid, and if said Board of Examiners, in 
conjunction with the chief physician of the in- 
stitution, unanimously find that procreation is 
inadvisable, and that there is no probability 
that the condition of such inmate so examined 
shall improve to such an extent as to render 
procreation by such inmate advisable, it shall 
be lawful to perform such operation for the 
prevention of procreation as shall be decided 
by said Board of Examiners to be most effect- 
ive, and thereupon it shall and may be lawful 
for any surgeon qualified under the laws of 
this state, under the direction of the chief phy- 
sician of said institution, to perform such op- 
eration.” é 

GARRISON, J. (after stating the facts as 
above). The question propounded is whether 
or not the statute under which the order now 
before us was made is a valid exercise of the po- 
lice power. The statute, it will be observed, 
applies also to criminals, in which aspect it 
does not now concern us, since the prosecu- 
trix is an epileptic, an unfortunate person, but 
not a criminal. 

(1, 2) The order is made by the Board of 
Examiners provided by the act of April 21, 
1911 (P. L. p. 353). Briefly stated, the order, 
after reciting that Alice Smith is an epileptic 
inmate of a state charitable institution, that 
procreation by her is inadvisable, and that 
there is no probability that her condition will 
improve to such an extent as to render pro- 
creation by her advisable, orders that the op- 
eration of salpingectomy be performed upon 
the said Alice Smith. 

(3) Salpingectomy is the incision or excision 
of the Fallopian tube, i. e., either cutting 
it off or cutting it out. The Fallopian tube is 
an essential part of the female reproductive 
system, and consists of a narrow conduit, some 
four inches in length, that extends on each 
side of a woman’s body from the base of 

the womb to the ovary upon that side. These 


three organs—i. e., the ovary, the Fallopian 
tube, and the uterus—are all concerned in nor- 
mal childbearing, the relation between them 
being that the unfecundated ovum which is 
periodically produced in the ovary passes down 
through the Fallopian tube into the body of the 
uterus, where, if fecundation by the male seed 
takes place, or has taken place, the embryo 
is formed and developed into the fetus or un- 
born child. 


The statute is broad enough to authorize an 
operation for the removal of any one of these 
three organs essential to procreation. These 
organs are in pairs on either side of the body, 
excepting the uterus, which is a single organ 
lying deep in the pelvis back of the blad- 
der. The operation of salpingectomy, there- 
fore, to be effective, must be performed on both 
sides of the body, and hence is in effect two 
operations, both requiring deep-seated surgery, 
under profound and prolonged anesthesia, and 
hence involving all of the dangers to life 
incident thereto, whether arising from the an- 
esthetic, from surgical shock, or from the in- 
flammation or infection incident to surgical in- 
terference with the peritoneal cavity. These or- 
dinary incidents and dangers of such an oper- 
ation are not lessened where the operation is 
not sought by the patient, but must be per- 
formed upon her by force, at least to the ex- 
tent of the production of such anesthesia as 
shall completely destroy all liberty of will or 
action. The order is addressed to no one, 
and is silent as to the person by whom this 
operation is to be performed, and the statute 
likewise is silent upon this subject excepting 
that when an order is made, “thereupon it 
shall be and may be lawful for any surgeon 
qualified under the laws of this state, under 
the direction of the chief physician of said 
institution to perform such operation.” 

The prosecutrix falls within the classifica- 
tion of the statute in that she is an inmate 
of the State Village for Epileptics, a state 
charitable institution, “the objects of which,” 
as stated in the act creating it, are “to secure 
the humane, curative, scientific and economi- 
cal care and treatment of Epilepsy.” 4 Comp. 
Stat. p. 4961. 

The prosecutrix has been an inmate of this 
charity since 1902, and for the five years last 
past she has had no attack of the disease. 
From this statement of the facts it is clear 
that the order with which we have to deal 
threatens possibly the life, and certainly the 
liberty of tthe prosecutrix in a manner forbid- 
den by both the state and federal Constitu- 
tions, unless such order is a valid exercise of 





‘ the police power. The question thus presented 
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is therefore not one of those constitutional 
questions that are primarily addressed to the 
Legislature, but a purely legal question as to 
the due exercise of the police power, which is 
always a matter for determination by the 
courts. 


This power, stated as broadly as the argu- 
ment in support of the order requires, is the 
exercise by the Legislature of a state of its in- 
herent sovereignty to enact and enforce what- 
ever regulations are in its judgment demanded 
for the welfare of society at large in order to 
secure or to guard its order, safety, health, 
or morals. The general limitation of such 
power to which the prosecutrix must appeal is 
that under our system of government the arti- 
ficial enhancement of the public welfare by the 
forceable suppression of ‘the constitutional 
rights of the individual is inadmissible. 


Somewhere between these two fundamental 
propositions the exercise of the police power 
in the present case must fall, and its assign- 
ment to the former rather than to the latter 
involves consequences of the greatest magni- 
tude. For while the case in hand raises the 
very important and novel question whether 
it is one of the attributes of government to 
essay the theoretical improvement of society 
by destroying the function of procreation in 
certain of its members who are not malefac- 
tors against its laws, it is evident that the de- 
cision of that question carries with it certain 
logical consequences, having far-reaching re- 
sults. For the feeble-minded and epileptics are 
not the only persons in the community whose 
elimination as undesirable citizens would, or 
might in the judgment of the Legislature, be 
a distinct benefit to society. If the enforced 
sterility of this class be a legitimate exercise 
of governmental power, a wide field of legisla- 
tive activity and duty is thrown open to which 
it would be difficult to assign a legal limit. 

If in the present case we decide that such 
a power exists in the case of epileptics, the 
doctrine we shall have enunciated cannot stop 
there. For epilepsy is not the only disease by 
which the welfare of society at large is in- 
juriously affected, indeed, not being communi- 
cable by contagion or otherwise, it lacks some 
of the gravest dangers that attend upon such 
diseases, as pulmonary consumption or com- 
municable syphilis. ‘So that it would seem to 
be a logical necessity that, if the Legislature 
may, under the police power, theoretically 
benefit the next generation by the sterilization 
of the epileptics of this, it both may and 
should pursue the like course with respect to 
the other diseases mentioned, with the addi- 
tional gain to society thereby arising from the 





protection of the present generation from con- 
tagion or contamination. Even when these 
and many other diseases that might be named 
have been included, the limits of logical neces- 
sity have, by no means, been reached. 


There are other things besides physical or 
mental diseases that may render persons un- 
desirable citizens, or might do so in the opin- 
ion of a majority of a prevailing Legislature. 
Racial differences, for instance, might afford 
a basis for such an opinion’ in communities 
where that question is unfortunately a perma- 
nent and paramount issue. Even beyond all 
such considerations it might be logically con- 
sistent to bring the philosophic theory of 
Malthus to bear upon the police power to the 
end that the tendency of population to out- 
grow its means of subsistence should be 
counteracted by surgical interference of the 
sort we are now considering. 


Evidently the large and underlying question 
is, How far is government constitutionally 
justified in the theoretical betterment of so- 
ciety by means of the surgical sterilization of 
certain of its unoffending, but undesirable, 
members? If some, but by no means all, of 
these illustrations are fanciful, they still serve 
their purpose of indicating why we place the 
decision of the present case upon a ground 
that has no such logical results or untoward 
consequences. 


Such a ground is presented by the classi- 
fication upon which the present statute is 
based, which is of such a nature that the per- 
sons included within it are not afforded the 
equal protection of the laws under the four- 
teenth amendment of the Constitution of the 
United States, which provides that “no state 
shall deny to any person within its jurisdic- 
tion the equal protection of the laws.” Under 
this provision it has been uniformly held that 
a state statute that bears solely upon a class 
of persons selected by it must not only bear 
alike upon all the individuals of such class, 
but. that the class as a whole must bear some 
reasonable relation to the legislation thus sole. 
ly affecting the individuals that compose it. 

“It is apparent,” said Mr. Justice Brewer 
in Gulf, Colorado, etc., R. R. Co. v. Ellis, 165 
U. S. 150, 17 Sup. Ct. 255, 41 L. Ed. 666, after 
a review of many cases, “that the mere fact 
of classification is not sufficient to relieve a 
statute from the reach of the equality clause 
of the fourteenth amendment, and that in alli 
cases it must appear, not only that a classifica- 
tion has been made, but also that it is one 
based upon some reasonable ground—some dif- 
ference which bears a just and proper rela- 
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tion to the attempted classification—and is not 
a mere arbitrary selection.” 


This summarizes a mass of cases that might 
be cited. 


Turning our attention now to the classifi- 
cation on which the present statute is based, 
and laying aside criminals and persons con- 
fined in penal institutions with which we 
have no present concern, it will be seen that 
—as to epileptics, with which alone we have 
to do—the force of the statute falls wholiy 
upon such epileptics as are “inmates confined 
in the several charitable institutions in the 
counties and state.” It must be apparent that 
the class thus selected is singularly narrow 
when the broad purpose of the statute and the 
avowed object sought to be accomplished by it 
are considered. The objection, however, is not 
that the class is small as compared with the 
magnitude of the purpose in view, which is 
nothing less than the artificial improvement of 
society at large, but that it is singularly inept 
for the accomplishment of that purpose in this 
respect, viz., that if such object requires the 
sterilization of the class so selected, then a 
fortiorari does it require the sterilization of 
the vastly greater class who are not protected 
from procreation by their confinement in state 
or county institutions. 


The broad class to which the legislative 
remedy is normally applicable is that of epi- 
leptics; i. e., all epileptics. Now, epilepsy, if 
not, as some authorities contend, mainly a dis- 
ease of the well to do and overfed, is at least 
one that affects all ranks of society, the rich 
as well as the poor. If it be conceded, for 
the sake of argument, that the Legislature 
may select one of these broadly defined classes 
—i. e., the poor—and may legislate solely with 
reference to this class, it is evident that, by 
the further subclassificatton of the poor into 
those who are and those who are not inmates 
in public charitable institutions, a principle 
of selection is adopted that bears no reason- 
able relation to the proposed scheme for the 
artificial betterment of society. For not only 
will society at large be just as injuriously af- 
fected by the procreation of epileptics who are 
not confined in such institutions as it will be 
by the procreation of those who are so con- 
fined, but the former vastly outnumber the 
latter, and are, in the nature of things, vastly 
more exposed to the temptation and opportun- 
ity of procreation, which indeed in cases of 
those confined in a presumably well-conducted 
public institution is reduced practically to 
nil. 

The particular vice, therefore, of the pres- 
ent classification is not so much that it creates 





a subclassification, based upon no reasonable 

basis, as that having thereby arbitrarily cre- 
ated two classes, it applies the statutory rem- 
edy to that one of those classes to which it 
has the least, and in no event a sole, applica- 
tion, and to which indeed upon the presump- 
tion of the proper management of our public 
institutions it has no application at all. When 
we consider that such statutory scheme nec- 
essarily involves a suppression of personal 
liberty and a possible menace to the life of the 
individual who must submit to it, it is not ask- 
ing too much that an artificial regulation of 
society that involves these constitutional 
rights of some of its members shall be accom- 
plished, if at all, by a statute that does not 
deny to the persons injuriously affected the 
equal protection of the laws guaranteed by the 
federal Constitution. 

The suggestion that the classification might 
be sufficient if the scheme of the statute were 
to turn the sterilized inmates of such public 
institutes loose upon the community, and 
thereby to effect a saving of expense to the 
public, is not deserving of serious considera- 
tion. The palpable inhumanity and immorality 
of such a scheme forbids us to impute it to an 
enlightened Legislature that evidently enacted 
the present statute for a worthy social end. 
upon the merits of which our present deci- 
sion upon strictly legal lines is in no sense to 
be regarded as a reflection. 


The conclusion we have reached is that 
without regard to the power of the state to 
subject its citizens to surgical operations that 
shall render procreation by them impossible 
the present statute is invalid, in that it denies 
to the prosecutrix of this writ the equal pro- 
tection of the laws to which, under the Consti- 
tution of the United States, she is entitled. 

The order brought up by this writ is set 
aside. 


Note.—Sterilization of Criminals or Defectives 
—The instant case is content to confine itself to 
the narrow question that the statute does not 
even follow the classification it makes. The gen- 
eral tendency of the opinion, however, is towards 
the view that the classification itself is outside 
of the police power of the state, and were the 
court to recognize it as constitutional there would 
be practically no boundary to its control. When 
it suggests embodiment in law of the Malthusian 
theory as being within the ruling, it indicates 
quite fully the court’s view of the invalidity o 
such legislation, at least when not applied to con- 
victs. 

Heretofore in 75 Cent. L. J. 300, a Washington 
sterilization statute was considered as ruled upon 
in State v. Feilen Wash.), 126 Pac. 75, 41 L. R. A. 
(N. S.) 418, and the opinion in that case speaks 
of legislation in California, Connecticut. Indiana, 
Iowa and New Jersey providing for the steriliza- 





i 


a ee el Te ee, a ee 


Vol 78 


CENTRAL LAW JOURNAL 


121 








tion of idiots, insanes, imbeciles and _ habitual 
criminals. To this may be added a Michigan 
statute, the operation of which is confined to in- 
dividuz re in any institution maintained wholly or 
in part by public expense, who, by a court of com- 
petent jurisdiction, have been ‘adjudged to be and 
who are mentally defective or insane. Mich. Pub. 
Acts, 1913, p. 52. This statute seems very similar 
to the New Jersey act, except that the latter in- 
cludes criminals. The instant case is very di- 
rect authority for its unconstitutionality. 


It only appears in the Feslen case that a sec- 
tion of the Washington statute provided for « 
surgical operation for the prevention of procrea- 
tion being directed by the court, where there was 
a judgment of guilt in a case of carnal abuse of 
a child, or of rape or of being an habitual crim- 
inal. The only question raised in the case 
was whether the direction of an operation of 
vasectomy upon a male convicted of carnal abuse 
of a child in addition to other punishment was 
cruel or unusual. There the operation was de- 
scribed as an office operation painlessly per- 
formed in a few minutes under an anesthetic 
through a skin cut half an inch long and entail 
ing no wound infection, nor confinement to bed 


But the Washington statute is not confined t« 
males and the New Jersey opinion shows that 
salpingectomy -is a greatly more serious affair, 
and while the New Jersey case settles nothin: 
as to criminals, the Washington case seems to set- 
tle nothing as to a surgical operation in regard 
to a female. 

The New Jersey opinion is very interesting in 
what it says as to classification between defectives 
confined in state institutions and those outside. It 
thinks those confined more reasonably might be 
exempt from the statute’s operation than thos: 
at large “upon the presumption of the proper 
management of our public institutions.’ Why 
should not that argument apply to penitentiaries 
as well as to hospitals? 


In a note in 41 L. R. A. (N. S.) 419 it is sug- 
gested that sterilization, as distinguished from 
asexualization, scarcely may be deemed a punish- 
ment at all, especially the operation of ‘vasec- 
tomy, but on the contrary it might “relieve rapists 
and seducers of the fear of possible bastardy 
proceedings.” 


What the New Jersey court submits about un- 
desirable citizens because defective, might not be 
wholly inapt as to convicts so far as procreation 
is concerned, and when we think how many 
more criminals go unwhipt of justice than get 
their deserts, it really seems that legislation of 
this kind is the congenital theory run mad. It is 
aimed at all of the most unfortunate and is never 
expected to reach more than a very small per cent 
of the criminally inclined. If the legislation is 
stripped of its application to the former there is 
exceedingly little reason for continuing its ex- 
istence, as to the latter. Its moral aspect regard- 
ing the former class is not healthful and makes 
vivisection of dogs an idle thought about cruelty 
in comparison. We believe in the latter, but to 
extend cruel surgery to human beings—if what 
the New Jersey court says about salpingectomy 
is true—seems barbarous. Let the state’s police 
power inspect the rich and the poor for imbecil- 
ity, idiocy, epilepsy and other defectiveness and 
call in all afflicted for sterilization and not be- 





tray merely the unfortunates in institutions sup- 
ported wholly or in part by public money, if only 
congenital influences are involved. We can bur 
admire the undercurrent of strong disapproval 1n 
the New Jersey court for such “artificial regula- 
tion of society.” Annotation on this subject 1s 
unable to supply much authority, but a reproduc- 
tion of the New Jersey opinion in this new legis- 
lation ought to prove interesting. Laws which 
necessarily must miss greatly more than hit, and 
only hit because of the helplessness of their vic- 
tims, ought to receive scant favor in a republic. 
Free American citizens would not allow their 
homes invaded to have their daughters undergo 
salpingectomy, and, if they would not, why should 
law extend one hand in charity to a poor man’: 
daughter while the other holds for her a sur- 
geon’s knife? We do not owe to posterity this 
sort of discrimination, and, were we to practice 
it, future defectives rather would be increased 
than diminished. 








CORRESPONDENCE. 


CONSTRUING PHRASE “INFLUENCE ON THE 
MIND.” 


Editor Central Law Journal: 

A Canadian statute exempts from criminal 
liability one who kills another by influence on 
the mind, or by any disorder or disease arising 
from such influence, 55, 56, Vic. Chi. 29, Sec. 
223. Query—Is “influence” on the brain, e. g.. 
the so-called “hypnotic influence” to be con- 
strued as “influence on the mind.” 

Respectfully, Ww. 
Can. 


A. COUTTS. 


Toronto, 








BOOKS RECEIVED. 


Great Jurists of the World. The Continental 
Legal History Series; published under the au- 
spices of the Association of American Law 
Schools; edited by Sir John Macdonell, Fellow 
of the British Academy, and Edward Manson, 
Secretary of the Society of Comparative Legis- 
lation; with an introduction by Judge van 
Vechten Veeder of the United States District 
Court, New York. With portraits. Price, $5.00 
net. Boston, Little, Brown & Co. Review will 
follow. 


Criminology. The Modern Criminal Science 
Series, published under the auspices of the Amer- 
ican Institute of Criminal Law and Criminology. 
Ry Baron Raffaele Garofalo, Procurator General 
at the Court of Appeals of Venice and Senator 
of the Kingdom of Italy. Translated by Robert 
Wyness Millar, Lecturer in Northwestern Uni- 
versity Law School; with an introduction by E. 
Ray Stevens, Judge of Circuit Court, Madison, 
Wis. Boston, Little, Brown & Co. Price $4.50. 
Review will follow. 
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BOOK REVIEWS. 


JONES’ COMMENTARIES ON EVIDENCE IN 
CIVIL CASES.—(Five Volumes.) 

The. commentaries in these volumes are the 
original text of lectures by Prof. Burr W. Jones, 
Professor of the Law of Evidence in the College 
of Law of the University of Michigan, two for- 
mer editions of which appeared respectively in 
1896 and 1908, which latter edition was fol- 
lowed in 1911 by a pocket edition. Of the full 
set the first three volumes are extant. 


Mr. lL. Horwitz of the San Francisce Bar has 
used the text of the second edition, for enlarge- 
ment of its sections so as to bring them, with 
authorities respectively applicable thereto, 
down to date. 

The former editions of Jones on Evidence 
were greatly valued by the profession and the 
orderly arrangement therein has been appreci- 
ated, and it seems to be a distinct service to 
supplement the old cases with the new. Their 
abundance gives token of commendable indus- 
try by Mr. Horwitz and his many explanatory 
notes added along with the new cases are quite 
helpful. 


We may say that the citation embraces prac- 
tically every form of report in which a case 
appears, that is to say the trinity series the L. 
R. A. and the Reporter System. It seems to be 
more frequently in citation of English author- 
ity that the practice of an explanatory note is 
used, than where an American case is used, the 
reviser thinking, no doubt, that the English re- 
port may not be so accessible to readers. 

We do not dwell on the excellence of Mr. Jones’ 
text, because that has established itself with 
lawyers, giving the impression at once that it 
is important to know, whether courts in later 
cases have followed it as a guide, or have 
seemed to depart from it or misapply its prin- 
eiples. As a treatise for discriminative consid- 
eration of case law we consider Jones an Evi- 
dence one of the standards if not the most read- 
ily accessible of all the standards for practical 
use. 


As shown by the table of contents each of the 
first four volumes has its index and the fifth a 
general index, and the orderly arrangement of 
chapters makes it entirely practicable to handle 
each separately, an advantage even in the office 
and a greater advantage when it may be desired 
by a practitioner to take a separate volume into 
court, or to his home or a journey for investi- 
gation of a question. 


A knowledge of the rules of evidence makes 
the successful trial lawyer and the particular 
volume of Jones that one may anticipate will 
come in handy in an emergency will be a com- 
fort at his elbow. This book seems to us to 
combine perspicuity and brevity in expression 
and facility in reference, the ingredients of 
practical utility, especially in the hurly-burly of 
a trial. 

This edition bears the appellation “The Blue 
Book of Evidence,” its binding being in cloth 
and the leaves being on bible paper, thus ma- 
terially reducing the physical book of such a 
work, and taking away nothing from attract- 
iveness in appearance or its durability in use. 
These volumes, of which only the first three 





have come to our desk, are from the publishing 
house of Brancroft-Whitney Company, San 
Francisco, 1913. 








HUMOR OF THE LAW. 


Two close-fisted Missouri brothers sued a 
neighbor for $375 owing on a land deal. They 
engaged the best lawyer in their county seat. 

The lawyer won the case. The brothers called 
to see about his fee. One stayed outside and 
the other went in. 

“How much is it?” he asked. 

“Well,” said the lawyer, “I won’t be hard on 
you. I have known both you boys since you 
were children, and I knew your pap. I guess 
$300 will be about right.” 

The inquiring brother went out dazed. 

“Lordy, George,” he said to the one outside, 
“I’m durn glad he didn’t know grandpap, too!” 
Saturday Evening Post. 


“There is nothing so abominable as a blue 
bottle fly,” said a lawyer, “yet even Blue bot- 
tles may be utilized. I utilized a pair yester- 
day. They saved me $10. 

“A rat, you see, had died somewhere under 
my sitting-room floor. The stench for a day or 
two had been abominable. I called in a ecar- 
penter, and he said the whole floor must come 
up. His nose wasn’t keen enough to locate the 
rat in its exact position. 

“Before this expense of taking up my floor I 
put my wits to work, and they suggested a 
scheme to me, a scheme that worked. I caught 
a pair of blue bottles, and I set them loose in 
my sitting room. They buzzed about a minute 
or two, and then they settled, side by side, up- 
on a certain corner plank. We took up that 
plank. The rat lay directly beneath it. 

“The flies had saved me $10 and I was well 
pleased. To reward them I gave them their 
freedom—and the rat. They are enjoying both 
gifts immensely at the bottom of my garden at 
this moment.’’-—Case and Comment. 


A Cleveland lawyer tells a story about a wom- 
an from the country who wanted a divorce. 
When the case got into court the judge, disre- 
garding for the moment the technical grounds, 
tried to find out the reason for the lady’s desire 
to be separated from the man she had lived 
with for so many years. The man himself was 
in court with a lawyer, and it looked as if he 
was going to fight the case. : 

“Mrs. Dash,” said the judge, “tell me what 
fault you have to find with your husband.” 

“He is a liar, a brute, a thief and a brainless 
fool!” answered the lady promptly. 

“Tut, tut!” exclaimed His Honor, with Wil- 
sonian emphasis. “You could hardly prove all 
that.” 

“Prove it? Why, everybody knows it.” 

“If you knew it, why did you marry him?” 

“I didn’t know it before I married him.” 

Then the husband spoke for the first time. 

“She did, too—’ he shouted.—Cleveland Plain 
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WEEKLY DIGEST. 
Weekly Digest of All the Current Opinions of 
All the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 





California 26, 36, 38, 41, 42, 
colorado .. 73, 








52, 88, 
25 





Kentucky 
Maine 
Minnesota 
Missouri 
Nebraska 
New Jersey 

New York 

North Carolina .. 
Oklahoma 
Oregon 
Pennsylvania 
South Carolina 
South Dakota 
Texas 

u. Ss. Cc. C. App .-... s 
United States D. C. 5 46, 
Utah " sonia 
Virginia 

West Virginia 
Wisconsin 








--6, 17, 31, 44, 48, 62, 84, 
11, 19, 63, 6 








75, 83 
3 


65, "100 
43, 53, 87 
9, 57, 92 




















1. Bankruptey—Estoppel.—A chattel mort- 
gagee, having failed to object to certain pre- 
liminary proceedings in the bankruptcy court, 
by which it acquired jurisdiction of the prop- 
erty, sold the same, and obtained the proceeds, 
held not entitled thereafter to object that tne 
bankruptey court had no ae age to deter- 
mine the validity of its lien—T. E. Wells & C». 
v. Sharp, C. C. A., 208 Fed. 393. 


2. Jurisdiction.—That a bankrupt’s estate 
was being administered in a bankruptcy court 
of South Dakota did not deprive it of jurisdic- 
tion to sell property belonging to the estate 
located in Iowa.—T. Wells & Co. v. Sharp, 
Cc. C. A., 208 Fed. 393. 


3. Preference.—Upon recovering a _ prefer- 
ence made contrary to the federal Bankruptcy 
Law, interest should be allowed from the time 
of demand upon defendant for the return of 
the preference, and, if no formal demand is 

made, from the time suit is instituted.—Utah 
Ass’n. of Creditmen v. Boyle Furniture Co., 
Utah, 136 Pac. 572. 

4. Provable Debt—An employe of a 
bankrupt under a contract for annual employ- 
ment at a specified sum per week is not en- 
titled to prove a claim against the estate in 
bankruptcy for damages for breach of the con- 
tract resulting from_ the Le ee re 
D. Levy & Sons Co., U. S. D. C., 208 Fed. 479. 

Trust Fund.—To Pred a bankrupt es- 
tate with liability for a trust fund, it must be 
elearly traced.—In re Leigh, | U. Ss. D. C., 208 
Fed. 486. 

6. Banks and meanieint ieeniauae by Guar- 
dian.—A deposit by a committee of an incompe- 
tent of the ward’s money in a private bank 
conducted by the committee and another was 
not a bailment but rather a call loan; the de- 
positor being a mere creditor.—In re Nash, 144 
N. Y. Supp. 403. 

7. Bills and Notes—Payment by Surety. mer" 
surety, who has acquired title to a note by pay- 
ment and delivery, may recover from the mak- 
er the full amount due thereon, including at- 
torney’s fees ero for therein.—Youmans v. 
Puder, Ga., 80 S. E. 34. 

8. ‘eta: dined —A broker who 
has fully performed his part of the contract 
is entitled to his commissions though . the 
owner afterwards changes his mind as to mak- 
ing the sale or imposes additional terms, so as 
to postpone a transfer until after the time 
limit to the broker for making the sale.— 
Slotboom v. Simpson Lumber Co., Ore., 136 
Pac. 641, 

9. Stale Demand.—Staleness of a demand 
to recover for broker’s services is not a bar 
where the statute of limitations has not run 





against a ee v. Jung Brewing Co., 
Wis., 144 N. W 


10. Cancellation of Instruments—Election 
of Remedies.—The heirs of a deceased grantor, 
after affirming her deed because obtained by 
fraud and undue influence, could sue in eject- 
ment or have the conveyance canceled.—Mc- 
Kinley v. Britton, Ind., 103 N. E. 349. 

11. Carriers of Passengers—aAnticipating 
Danger.—A carrier is not responsible for in- 
jury to a passenger from acts of another pas- 
senger, unless the circumstances are such that, 
by ordinary care, the carrier could have an- 
ticipated the danger, and guarded against it. 
aia v. Southern Ry. Co., N. C.,, 80 S. E. 
6 


12. Unconditional Contract.—A _ carrier’s 
contract to transport a passenger from one 
station to another is unconditional, while the 
contract for safety only requires a_ specified 
degree of care.—Beaumont, S. L. & W. Ry. Co. 
v. Bishop, Tex., 160 S. W. 975. 

13. Chattel Mortgages—Licen.—A mortgage 
of personal property to secure the purchase 
price, providing that title shall remain in the 
seller until the price is paid und that the sell- 
er may take possession upon default in pay- 
ment of any installment, creates merely a lien 
for the price to be enforced by action.—Singer 
Sewing Mach. Co. v. Dyer, Ky., 160 S. W. 917. 


14. Constitutional Law — Sterilization. — Act 
April 21, 1911, entitled “An act to authorize 
and provide for the sterilization of feeble- 
minded (including idiots, imbeciles and mor- 
ons) epileptics, rapists, certain criminals and 
other defectives,” held violative of the equal 
protection clause of Const. U. S., 14th Amend., 
Since it is based upon a classification which 
bears no reasonable relation to the object 
sought.—Smith v. Board of Examiners of 
Feeble-Minded, N. J., 88 Atl. 963. 


15. Contracts — Consideration. — A contract 
by a railroad company to employ an injured 
employe for life, unless discharged for neglect 
of duty, in consideration of the employe’s 
agreement not to sue for his injuries was sup- 
ported by a _ sufficient consideration.—Cox v. 
—_— & O. S. W. R. R. Co., Ind., 103 N. E. 

16. ——Consideration. —A parol agreement, 
extending or enlarging the time for perform- 
ance of a written contract, must ordinarily 
be supported by a sufficient consideration, but 
need not be if mutual acts are to be per- 
formed by, the parties.—Scott v. Hubbard, Ore., 
136 Pac. 653. 

17. Consideration.—A promise by the ob- 
ligor upon a bond and mortgage to pay the 
rate of interest he was legally obliged to pay 
afforded no consideration for a _ corresponding 
promise to extend the time of the payment of 
the principal of the bond and mortgage.— 
Sands v. Gilleran, 144 N. Y. Supp. 337. 


18.-——Estoppel—Where a letter from one 
party to a contract to the other showed that 
tne writer placed a different construction on 
the contract than did the other party, the lat- 
ter’s silence was an acquiescence in such con- 
struction.—Peninsular Naval Stores Co. v. 
Parrish, Ga. 80 S. E. 28. 


19._—-Offer and Acceptance.—To make an 
offer and acceptance a contract must be uncon- 
ditional, identical with the terms of the offer, 
and in the mode, at the place, and within the 
time expressly or impliedly required by the af- 
fer.—Morrison v. Parks, N. C., 80 S. E., 86. 

20. Separableness.—Where one_ provision 
of a contract is invalid, its invalidity will not 
avoid the whole contract, where it is separable 
from the remainder.—Wells v. Vandalia R. 
Co., Ind., 103 N. E. 360. 


21. Contribution—Joint Tort Feasors.—Joint 
tort-feasors standing in pari delicto cannot 
compel contribution, but the fact that the par- 
ties stand in delicto each to the other will not 
foreclosure contribution.—City of Astoria v.: As- 
toria & C. R. R. Co., Ore., 136 Pac. 64 

22. Conversion—Equity.—Doctrine of equit- 
able conversion is interposed for the purpose 
of carrying out the intention of testators, and 
generally for the purpose of doing equity be- 
tween the heirs or next of kin.—Lantz v. Cara- 
way, Ind., 103 N. E. 336. 
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23. Corporations—Authority of Officer.—A 
corporation’s chief executive officer has no im- 
Plied power to execute a chattel mortgage on 
a portion of its assets—T. E. Wells & Co. v. 
Sharp, C. C. A., 208 Fed. 393. 


24.——Balance in Subscription.—A _ creditor 
may sue incorporators to compel them to 
make good the capital stock, though he knew 
that the minimum capital stock had been paid 
in when he contracted with the corporation.— 
Rozar v. Rosenheim Shoe Co., Ga., 80 S. E. 24. 


25.——De Facto.—Where a corporation has 
proceeded on the theory that it was duly anil 
regularly incorporated, and has exercised its 
corporative powers, and acquired property, it 
will be considered as a de facto corporation as 
affecting the validity of its business transac- 
tions.—Fairview Inv. Co. v. Lamberson, Ida- 
ho, 136 Pac. 606. 


26.—False Representation.—A _ representa- 
tion that corporate stock was nonasscovawit 
made to induce purchase thereof imported that 
the corporation waived its right to levy as- 
sessments, which representation was one of 
fact, and, if untrue, entitled the purchaser to 
sue for damages or rescind.—Browne v. San 
Gabriel River Rock Co., Cal., 136 Pac. 542. 

27. Criminal Evidence—Res Gestae.—In a 
prosecution for the murder of an eight-year 
old boy, evidence of statements made by the 
deceased to a near relative a few minutes after 
the injury was admissible as part of the res 
gestae.—State v. Findling, Minn., 144 N. W. 
142. 


28. Criminal Law—Clerical Error.—The mis- 
spelling of the words “guilty” by omitting the 
letter ‘“‘t,” and “foreman” by omitting the let- 
ter “‘m,” in the verdict of the jury, does not 


vitiate it—Johnson v. State, Tex., 160 S. W. 
964. 


29. Confession.—A confession made to 
officers by a person under arrest is inadmis- 
sible, unless it clearly appears that it was 
voluntarily made after he was fully advised of 
his rights under the law.—Howell v. State, 
Fla., 63 So. 421. 

30.——Opening Statement.—In a prosecution 
for homicide, where accused’s counsel in his 
opening statement admitted the death of de- 
ceased from a gunshot wound as charged by 
the state, the prosecution is not bound to 
grees yg death.—State v. Wilson, Iowa, 144 


31.——Similar Offenses.—On the question of 
guilty knowledge of one having some connec- 
tion with a scheme through which a larceny 
was committed, but claiming his connection 
was innocent, evidence of his prior suggestion 
of a similar scheme held admissible.—People v. 
Katz, N. Y., 103 N. E. 305. 

32. Damages — Agegravation of Ailment.— 
Where a passenger had an internal ailment of 
which she was unconscious prior to the acci- 
dent, and such ailment was aggravated there- 
by, so that it caused pain, she could recover 
therefor.—Maroney v.:Minneapolis & St. L. Ry. 
Co., Minn., 144 N. W. 149. 

33.——Agegravation of Injury.—Where plain- 
tiff, by his own negligence after the injury, in- 
ereases the damage, defendant is only liable 
for that part of the damage caused by his own 
acts and not for the results of plaintiff’s sub- 
sequent acts; the damages peing separable.— 
Cumberland R. Co. v. Baird, Ky., 160 S. W. 919. 

34. Liquidated.—_In the absence of fraud, 
accident, or mistake, a contract for liquidated 
damages between parties capable of contract- 
ing will be enforced, even though the amount 
stipulated, exceeds the actual damages.—Geo. 
M. Dilley & Son v. Wise & Hervey, Tex., 160 
S. W. 986. 

35. Loss of Wages.—In an action for a 
permanent injury to an army officer which dis- 
abled him for service, testimony as to the pay 
he would have received, omitting any question 
of promotion, held properly admitted as a basis 
for damages.—Southern Pac. Co. v. Ward, C. C. 
A., 208 Fed. 385 

36. Death—Loss of Society.—Loss of society, 
comfort, and care to decedent’s wife and chil- 
dren, as well as their support, may be consid- 
ered in so far as they affect the question of 





pecuniary loss.—Kramm vy. Stockton electric 


R. Co., Cal., 136 Pac. 523. 


37. Divorece—Alimony.—If it be doubtful if 
a former marriage existed when the parties tu 
a divorce suit were married, and it is not shown 
that the parties consented to marriage after 
the former mariage was dissolvéd, alimony pen- 
dente lite should not be awarded to the wife.— 
Robinson v. Robinson, N. J., 88 Atl. 1 


38.——Res Judicata.—A wife having sued for 
divorce for alleged misconduct of her husband 
with another, but the court having found the 
charge untrue and dismissed the action, the 
decree was res judicata and a bar to the wife’s 
right to rely on the same facts as justifying 
her desertion in a subsequent suit for divorce 
by the husband on that ground.—Civille vy. 
Civille, Cal., 186 Pac. 503. 


39. Estoppel—aAgreement Between Heirs.— 
Plaintiff, having participated in an oral agree- 
ment between heirs that defendant should have 
two quarter sections of land, provided he would 
carry out the conditions of his father’s will, 
and this having been done, was estopped to 
claim that the agreement wos void.—Gilfillan 
v. Schaller, S. D., 144 N. W. 133. 


n— Representations.—The doctrine of es- 


toppel in pais applies only to representations 
as to past or present transactions, and not to 
promises as to the future which, if valid at 
all, must be binding as contracts.—Scott v. 
Hubbard, Ore., 136 Pac. 653. 

41. Evidenece—Book Entries.—A copy of a 
bill of particulars constituting a statement of 
account, which was made out by transcribing 
items from original entries which were in plain- 
tiff’s possession, was not admissible.—Campbell 
v. Rice, Cal., 136 Pac. 612. 

42. Res Gestae.—In an 
in collision with a street car, evidence that a 
witness heard an exclamation, “Oh,” at about 
the same time she heard the bumping noise of 
the car as though it had struck some object, 
held admissible as res gestae.—Kramm v. 
Stockton Electric R. Co., Cal., 136 Pace. 523 

43. cxecutors and Administrators—Common- 
Law Bond.—An administrator’s bond, taken by 
an officer without authority and _ voluntarily 
given, is valid as a common-law obligation in 
the absence of a statutory prohibition.—Central 
Rankine & Security Co. ~ United States Fidel- 
ity & Guaranty Co., W. Va., 80 S. E. 121. 

44. Constructive Appointment. — Where 
there was no express designation of an execu- 
tor, a bequest of the testatrix’s property to 
one for burial expenses must be considered as 
a constructive appointment of an executor.—In 
re Walsh’s Estate, 144 N. Y. Supp. 442. 

45. Eixtures—Intention.—Machinery sold un- 
der a contract of conditional sale, affixed to 
concrete foundations covered by a _ building 
and attached thereto by iron beams. held not 
to have lost its identity as personal property 
as not to remain personalty, as expressly stip- 
ulated by the parties.—American Clav Machin- 
ery Co. v. Sedalia Brick & Tile Co., Mo., 160-5. 
W. 902. 

46. Food—Adulteration.—The ordinary use 
of the word “adulteration” implies an actual 
addition to the original substance, through hu- 
man agency. But as used in the act of June 
30, 1906. known as the Pure Food and Drugs 
Act, section 7, subd. 6, the meaning is not re- 
stricted to an addition by the hand of man, 
and if the adulteration of filthy, decomposed, 
or putrid substance has been added by nature, 
and is contained in the article to be shipned. 
it is adulterated in the eves of the law.—United 
States v. Sprague, U. S. D. C., 208 Fed. 419. 

47. Fraud—Presumption of Innocence.—To 
establish fraud there must be such legal evi- 
dence as is sufficient to overcome in the mind 
the legal assumpition of innocence and beget 
a belief of the truth of the allegation of fraud. 
—Hurst v. Duff, Ky., 160 S. W. 953 

48. Frauds, ‘Statute of—Aciione—-Where a 
purchaser was put in possession under a con- 
tract void under the statute of frauds. and the 
property was taken from him by the seller. 
the purchaser’s remedy was in replevin or for 
conversion .and not for breach of contract.— 
Skinner v. Watson, 414 N. Y. Supp. 283. 
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49_——Oral Agreement.—An oral agreement 
by one party to pay commissions to another on 
purchases of stock made by hirn for the first 
party was not void under the statute of frauds, 
where the services were to be performed at 
once and it did not appear that any of the pur- 
chases were not made within one year.—Bates- 
burg Cotton Oil Co. v. Jones, S. C., 80 S. E. 86. 


50. Fraudulent Conveyances—Close Relation- 
ship.—Where a father sold a one-half interest 
in personal property worth $2,700 to his son in 
consideration of the son’s assumption of the 
father’s debts amounting to nearly $900, the in- 
ov.eqguacy of the amount paid would not alone 
stamn the transaction as fraudulent.—Levitt v. 
Brendel, Iowa, 144 N. W. 19. 

51. Husband and Wife.—Where a husband, 
to induce his wife to join in a sale of the home- 
stead, agrees thot she shail rezelve the pro- 
ceeds, the transaction is not fraudulent as to 
the husband’s creditors.--Schiveder v. Gohde, 
Minn., 144 N. W. 162. 

52. Garnishment—Assignment by Check. -— 
Where a debtor delivers to hig ereditor a check 
stipulating on its face that it is in full settle- 
ment, and the creditor erases the stipulation, 
his retention of the check will not prevent one 
of his creditors from attaching the debt by 
garnishment of the_ original debtor.—Kirby 
Planing Mill Co. v. Titus, Ga., 80 S. E. 18. 

53. Homicide—Intervening Cause.—Where a 
mortal wound is inflicted by one person, and 
another independent responsible agent, in no 
way connected in causal relation with the first, 
wrongfully accelerates death, the person in- 
flicting the first injury is not guilty of homi- 
cide.—State v. Angelina, W. Va., 80 S. E. 141. 

54..—-Mutual Combat.—A killing done in mu- 
tual combat, entered into willingly with knowl- 
edge of the probable consequences, cannot be 
justified on the ground of self-defense unless 
the slayer refused any further combat and re- 
treated as far as he could with safety before 
the fatal shot was fired.—Larry v. State, Okla., 
136 Pac. 596 

55. Husband and Wife—Antenuptial Agree- 
ment.—Purchasers from a wife, to whom the 
husband conveyed property in trust for her 
benefit and for that of her children, if any, can- 
not defeat the rights of the children on the 
ground that the conveyance was not in ac- 
cord with an antenuptial agreement.—Goodloe 
v. Woods, Va., 80 S. E. 108. 

56.——Antenuptial Contract.—Marriage is suf- 
ficient consideration for an antenuptial con- 
tract betwe@n them settling their property 
rights—In re Thorman’s Hstate, Iowa, 144 N. 


57. Joint Tenancy.— Where lands are 
deeded to husband and wife jointly, a joint 
tenancy with the right of nage Be eee is cre- 
ated, which right cannot be defeated by a de- 
vise of the property by the joint tenant who 
dies first—Friedrich v. Huth, Wis., 144 N. W. 
909 


, 
city en- 
titled to indemnity from a street railroad com- 
pany as the party primarily liable for personal 
injuries to a traveler could recover for the nec- 
essary costs and attorney’s fees in defending 


58. Indemnity—Pari Delicto.—A 


in which such recovery was had.— 
R. Co., Ore., 


the action 
City of Astoria v. Astoria & G. R 
186 Pac. 645. 

59. Infants—Action.—When a child is per- 
manently insured, two rights of action arise: 
One in the father for the loss or the services 
of the child until his majority, and the ex- 
pense entailed by the injury; and the other in 
the child for his pain and suffering and the im- 
pairment of his power to earn money after 
majority.—Louisville, H. & St. L. Ry. Co. v. 
Lyons, Ky., 160 S. W. 942. 

60. Insurance—Return of Premium.—The in- 
surer, defending on the ground that the de- 
ceased had died of a disease and within a time 
which by the certificate create no liability 
therefor, was not required to return or offer 
to return any premiums before availing itself 
of the defense.—Red Men’s Fraternal Accident 
Ass’n. of America v. Rippey, Ind., 103 N. E. 345. 

61. Judgment—Clerical Error.— The trial 
court may correct formal or clerical errors in 
a judgment entered on a directed verdict, though 
the verdict has been recorded and the time for 





appeal has expired.—Schloss v. weorge E. Len- 
non, Minn., 144 N. W. 148. 


_62. Landlord and Tenant—Constructive Evic- 

tion.—Grossly insulting letters written by 
plaintift’s treasurer to defendant, a tenant in 
plaintiff's hotel, held sufficient to deprive de- 
fendant of the beneficial enjoyment of the prem- 
ises, and to be a breach of the covenant of 
quiet enjoyment and a constructive eviction.— 
Onward Const. Co. vy. Harris, 144 N. Y. Supp. 318. 

63. Holding Over.—Where a tenant holds 
over after the expiration of a lease for one 
or more years, if the landlord recognizes him 
as a tenant, it will be presumed that the ten- 
ancy is from year to year.—Murrill v. Palmer, 
N. C., 180 S. E. 55. 

64. Life Estates—Apportionment of Co 
Improvements.—The burden of making  o 
manent improvements, such as sewers and 
drains, adding to the value of the entire es- 
tate, must be equitably apportioned between 
the remaindermen and the tenant for life, tak- 
ing into account the probable duration of the 
estate and other relevant facts.—Lantz v. Cara- 
way, Ind., 103. N. E. 335. 


65. Limitation of Actions—Common y.— 
At common law a right of action os 
barred by lapse of time, and time limitations 
of such rights are of statutory creation.— 
Hubble v. Berry, Ind., 103 N. EB. 328. 

66. Master and Servant—aAnticipa - 
jury.—W here the president of a eta oon. 
pany which used electric power engaged a com- 
petent electrician to install the electric fixtures 
and the mode of installation was not negligent. 
neither the president nor the electrician are lia- 
ble for the wrongful death of a servant elec- 
trocuted at one of the machines.—Hill vy. Pacific 
Gas & Electric Co., Cal., 136 Pac. 492. 


67. Assumption of Risk.—While the law 
presumes that the servant assumes all the 
sks incident to his employment, yet, for a 
cervant to assume the risk of injury incident 
from an unsafe place in which to work, the 
master must show that the employee knew of: 
the conditions creating the risk, and that he 
‘om>rehended its nature and extent.—Perreault 
v. Wisconsin Granite Co., S. D., 144 N. W. 110. 


68. Federal Employers’ Liability Act.— 
Inder the federal Employers’ Liability Act, § 1, 
creating a right of action for injury to, or 
death of an employee when caused bv the rail- 
road’s negligence, the common law of the state 
where the accident occurred determines wheth- 
er the acts complained of amount to negligence. 
—Helm v. Cincinnati, N. O. & T. P. Ry. Co., 
Ky., 160 S. W. 9465. 


69. Incompetent Servant.—Where the vice 
principal of the master knew of the incompe- 
tency of one of plaintiff's fellow servants, such 
knowledge coming to him in the course of his 
duties, the master is charged with notice, and 
the fact that the vice principal subsequently 
left the employ of the master will not affect 
the result—Walters v. Durham Lumber Co., N. 
c., 80 S. E. 49. 

70. Negligence per se.—A violation of Fac- 
tory Act, § 18, prohibiting any person, etc., from 
employing any young person to operate any 
elevator, constitutes negligence per se.—Wav- 
erly Go. v. Beck, Ind., 103 N. E. 332. 

71. Proximate Cause.—Where a mule driv- 
er was injured by the harness hames coming 
ppart permitting the harness to slip off, letting 
the driver fall off the car, he could not recover 
though the employer's attention had been di- 
rected to the insufficient hame fastenings.— 
Pickergill v. Nelson Creek Coal Co., Ky., 160 
S. W. 936. 

72. Respondeat Superior—The owner of 
an automobile is not liable for a collision be- 
tween the automobile and plaintiff's team, when 
the owner was not in possession or control of 
the machine, and his chauffeur was not at the 
time of the accident acting as his _servant.— 
Pease v. Montgomery, Me., 88 Atl. 973. 

73. Mechanics’ Liens—Subcontractors. — Sub- 
contractors’ liens are allowed directly because 
of the enhanced value of the property from the 
labor and material so contributed to it .by the 
consent of its owner through his agent, the 
principal contractor.—Great Western Sugar Co. 
v. F. H. Gilerest Lumber Co., Colo., 136 Pac. 558. 
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74. Mines and Minerals—Lease Option.— 
Where defendant paid no consideration for an 
oil and gas lease which obligated him only to 
pay a percentage of the proceeds if oil and gas 
should be discovered on the land, the contract 
was a mere lease option and voidable at any 
time prior to performance by the lessee.—Davis 
v. Riddle, Colo., 136 Pac. 651. 

_75. Monopolies—Damages.—That a corpora- 
tion is a monopoly, in violation of the Anti- 
Trust Act, and subject to dissolution at suit 
of the government, does not of itself give. a 
right of action to any particular person, but, 
to sustain a claim for damages, specific injury 
must be proved.—Motion Picture Patents Co. v. 
Eclair Film Co., U. S. D. C., 208 Fed. 416. 

76. Navigable Waters—Riparian Owner.—A 
riparian owner on a navigable meandered stream 
or body of water takes title to the center or 
thread of the stream.—A. B. Moss & Bro. v. 
Ramey, Idaho, 136 Pac. 608. 

77. Tide Lands.—The title to tide lands 
vested in the state is subject to the paramount 
right of navigation and of Congress to regu- 
late commerce between the states.—Rasmussen 
v. Walker Warehouse Co., Ore., 136 Pac. 661. 

78. Negligence—Iimputability. — The  negli- 
gence of an automobile driver in driving could 
not be imputed to one riding with him on in- 
vitation as a guest.—Hubbard v. Bartholomew, 
Iowa, 144 N. W. 13. 

79. Proximate Cause.—The consequences of 
a negligent act need not have been foreseen to 
make the act the “proximate cause” of the in- 
juries, if they are the natural, though not the 
inevitable, result of the act—Hubbard v. Bar- 
tholomew, Iowa, 144 N. W. 13. 

80. Novation—Defined.—To constitute a “no- 
vation” of a contract, there must be a valid 
obligation to be replaced, a consent by all par- 
ties to the substitution, a new consideration 
moving to the promisor, the extinction of the 
old obligation, and the creation of a new one. 
—Cox v. Baltimore & O. S. W. R. Co., Ind., 103 
N. E. 337. . 

81. Partnership—Constructive Service. — The 
courts may by constructive service acquire juris- 
diction in an action against a nonresident part- 
ner to determine the plaintiff partner’s inter- 
est in real estate of the firm, even though a 
partnership accounting be necessary to deter- 
mine such interest.—Smith v. Smith, Minn., 144 
N. W. 138. 

82. Proof of.—While the existence of a 
partnership cannot be proved by the acts and 
declarations of an alleged partner, yet, where 
a prima facie case of the existence of a part- 
nership is made, it is proper in corroboration 
to show that he acted as such and stated that 
he was a partner.—Oil Well Supply Co. v. Met- 
calf, Mo., 160 S. W. 897. 

83. Patents—Equity Rules.—Under new equi- 
ty rule 30, the defendant in an infringement 
suit may plead as a counterclaim a claim for 
damages because of the circulation by plain- 
tiff of false statements respecting his business. 
—Vacuum Cleaner Co. v. American Rotary 
Valve Co., U..S. D. C.,*208 Fed. 419. — 

84. Payment- Presumption of.—While mere 
lapse of time during which no attention is paid 
to the obligation will not raise a presumption 
that an obligation to make periodic payments 
has been discharged, such lapse of time, with 
other circumstances, may raise such presump- 
tion.—Van Ness v. Ransom, 144 N. Y. Supp. 420. 

85. Prineipal and Surety — Subrogation.— 

Where one surety takes security from the prin- 
cipal debtor for his own indemnity, it will in- 
ure to the benefit of all the sureties, under the 
rule that equality is equity—Baber v. Hanie, 
N. C., 80 S. EB. 57. 
86. Raflroads—Setting Out Fire. — Where 
railroad ties, placed upon the right of way 
with the railroad company’s tacit consent, are 
destroyed by fire through the railroad com- 
pany’s negligence, the company is liable, the 
same as though the ties had been piled off of 
the right of way.—L. R. Martin Co. v. Great 
Northern Ry. Co., Minn., 144 N. W. 145. 

87. Receivers—Custodia Legis.—Property in 
the hands of a receiver is in custodia legis; and 
where the suit terminates the court still has 
jurisdiction to restore the property to the own- 
er or a person having legal title thereto.— 
Beardsley Co. v. V. E. Ashdown & Co., W. Va., 

Ss. E. 128. 

803. Sales—Acceptance.—Where a person buys 
upon his personal credit and not for cash, he 
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need not accept the property when shipped 
with draft attached to bill of lading.—Ware y, 
Chason, Ga., 80 8. E. 21. 

89. Failure of Consideration—Where apn 
article sold is wholly worthless, the seller can. 
not collect the price.—Coca-Cola Bottling Co, 
of Chicago v. Anderson, Ga., 80 S. E. 32. 

90. Telegraphs and Telephones — Reducing 
Damage.—A customer, wiring his proker to buy, 
and believing that his broker’s purchase wag 
in disregard of his instructions, held bound to 
take steps to avoid or reduce loss, so that if 
he failed to do so he could not recover the loss 
resulting from the transaction.—Western Union 
whe Co. v. Peter & Neylon, Tex., 160 § 

91. Trusts—Equitable Mortgage. — Declara- 
tions of trust, given to secure the repayment 
of money advanced for the purchase of land, 
held to constitute an equitable mortgage which 
took priority over the lien of a judgment ren- 
dered subsequent to their execution but before 
their record.—German Nat. Bank of Pittsburgh 
v. Queen, 144 N. Y. Supp. 195. 

92. Personal Property.—Trusts in personal 
property may be created by parol and are not 
affected by the statute of uses.—Friedrich y, 
Huth, Wis., 144 N. W. 202. 

93. Waters and Water Courses—Pollution,— 
In an action for damages for polluting a stream 
across plaintiff’s land by discharges from a 
meat packing plant, plaintiff's measure of dam- 
ages was not the depreciation in the market 
value of his land but damages for the loss of 
the comfortable use or rental value of his prop- 
erty and all special damages directly resulting; 
the nuisance being temporary.—Hanlin _y, 
Burk Bros. Meat & Provision Co., Mo., 160 §. 
W. 6547. 

94. Riparian Owner.—aA riparian owner on 
the eastern channel of a river could enjoin an 
owner Iocated on the western channel from di- 
verting the waters from the eastern channel by 
obstructions and dredging in the western chan- 
nel.—Rider v. York Haven Water & Power Co. 
Pa., 88 Atl. 903. 

95. Wills—Advancement.—Under Ky. St. 
4840, providing that an advancement shall be 
held a satisfaction of a devise or bequest in 
a previous will, held, that a devisee who had 
signed a writing acknowledging such satisfac- 
tion by the testator in his lifetime had the hur- 
den of showing that such paper was signed by 
mistake.—Smith v. Cox’s Committee, Ky., 160 
S. W. 786. 

96. Attesting Witness.—That the will pro- 
vided that one who witnessed it should be em- 
ployed by the executor as his attorney would 
not disqualify such person as a witness.—In re 
Rehard’s Estate, lowa, 143 N. W. 1106. 

97. Construction.—In a suit for the con- 
struction of a will and the determination of 
the ultimate disposition of a remainder, those 
persons who might, under any contingency, be 
entitled to take are necessary parties.—Hus- 
ton v. Dodge, Me., 88 Atl. 888. 

98. Tdentity of Legatee.—A will, describing 
the devisee as “my nephew John Conrod of C.,” 
sufficiently identifies John Conrod Swart, re- 
siding at C., where the will was made, and the 
only nephew of testatrix residing there.—Pem- 
berton v. Perrin, Neb., 144 N. W. 164. 

99. Remainderman.—Legatees of the pro- 
ceeds of a sale of real estate, directed after ter- 
mination of a life estate, are considered as re- 
maindermen; their interest having many of the 
elements of a qualified fee, and being subject 
to attachment and sale under execution, and to 
conveyance, when the purchaser takes title as 
against every one except the life tenant and 
the right of the executor to sell.—Lantz v. Cara- 
way. Ind., 103 N. E. 335. 

100. Res Judicataw—Where a judgment 
construing a will declared that a devisee took 
land with power of appointment either by will 
or deed, and was not appealed from, it became 
a conclusive adjudication of the rights under 
the will, and could not thereafter be collateral- 
lv attacked.—Goodloe v. Woods, Va., 80 E. 
108. 

101. Work and Labor—Quantum Meruit.—No 
recovery for work and labor on a quantum mer- 
uit can be had so long as an express written 
contract between the parties remains in force 
and unrescinded.—Barnett v. Beggs, C. A. 
203 Fed. 255. 





